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JUBGMENT OF THE COURT (Nirth Charmber)
4 lume 2015 (*)
(Referance for a praliminary ruling — Directive 2000/13/EC — Labelling and presentation of foodstuffs —
Articles 202 Haxit and 3(1)(2) ~ Labeling such as could mistead the purchaser as 1o the compoegition of
fondstu ffe — Uist of ingredients — Use of the indicarion ‘raspbiarry and vanlla adventure’ and of depictions of
riashhernes and vanilla flowars on the packaging of a fruit tea not cantaining those ingredients)
In Case (190714,
REQUEST far 3 preliminary ruling under Article 267 TFEU from the Bundesgerichtshof (Germany), made by
dacision af 36 February 2014, received at the Court on 18 April 2014, in the procesdings
Bundesverband der Verbraucherzentralen und Verbraucherverbinde — Verbraucherzentrale —
Bundesverband e,V,
v
Taekanne GmbH & Co. KG,
THE COURT (Ninth Uhamber),

composed of |, Jurimae, President of the Chamber, M. Saffan {Rapporieur) ang A, Prechal, Judaes,
Advacate Gareral: E. Sharmaton,
Registrar: A, Czlot Escobar,
fraving redgard to the written procedure,
after considensy the observations submitted on bahalf of:

the Buncesverband der Verbraucherzentralen und Veroraucherverbinde Verbraucherzentrale
Bundesverband eV, by ). Kurmmer and P, Wassermann, Rechtsanwalte,
Teekanie GrmbH & Co, K&, by A Mayer, Rechisanwalf,
the Folish G reament, by B Majczyna, acting as Agent,
the Portuguese Sovernment, Dy o, Ines Fernandes and O Madaleng, acting as Agents,
the Eurgpesn Commigsion, by S, Grilnheid and K. Herbout-Borczak, acting as Agents,
having decided, after ftearing the Advorate General, to proceed to judgment without an Opinion,
gives the following

Judgment
This request for @ preliminary ruling concerns the interpretation of Articles 2(1){a)() and 31312 of Directive
2000/13/2C of the BEurgpean Pariarnent and of the Cauncil of 20 March 2000 on the approximation of the
faws of the Marmber States refating to the labeiling, preszntation and advartising of foodstuifs (D2 2000 L 108,
P 29), as aimended by Regulation {EC) Na 595/2009 of the European Parliament and of the Council of
18 Junie 2009 (D] 2009 L 188, p. 14, 'Direchive 2000/137,

The requast has been made in procesdings between tne Bundesverband der Verbraucherzentralen und
Verbrauchervaroinds - Vecbrgychergepirale Bondesvertand eV, {the Federal Union of Consumer
Drgarigation qe Associations, ‘the BWY) and Teskanne GmbH & Co, KG (Teskanne’) concerning the
aliegedly milsieading nature of the labelling of & foodstuff,

Legal cortext

European Union ['EU7) faw

Diraetive 200012

Directive 200013 was repealed with effect from 13 Decemnper 2014, pursuant to Arficle 53(1) of Regulation
(EU) Mo 116%/2011 of the Europaan Parliament and of the Councit of 25 Qctober 2011 on the provigion of
food inforrmation to consymers, amending Requiations (R0 No 192472006 and (BC) No 1925/72006 of the
European Parlizment and of the Council, and repealing Commission Directive 82/250/EEC, Council Directive
SO/496/BEC, Commission Directive 1999/10/EC, Directive 2000/13/EC of the Eurepesn Parllament and of
the Coundl, Unmmission Directives 2002/67/8C and 2008/3/EC and Commission Regulation (ECQ)
Ne 60B/2004 (01 2011 L 204, p, 18), However, having regard to the date of the facts of tha dispute in the
main proceedings, that dispate i= st governed by Directive 2000/173,

Under rec 2, Boand 14 in the oreamble to Directive 2000/13:

The prime cons’daration for any ries on the faballiing of foodstuffe should be the need to inform and protect
thl‘;‘ COANZUITIRT,

Deraiad labeting, i particular giving the exect nature and characteristics of the product which ananles ehe
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congumer 1o mzka his cneice in full knowladgs of the facts, is the most appropriate since it creates fawest
obstactas to free treda,

The rules on labaiing shouid also prohibit the use of information that would mislead the purchaser ... To be
effective, this orchinition should oiso apply to the presentarion angd advertising of foodstuffs,’
Artiche 101) andd (3)a) of that directive states:
1. Thig Diraltive concerns the lzbelling of foodstuffs to be delivered as such Lo the ullimate consumer and
cartain as pedts relating to the presentation and advertising thereaf,

3, For the purpose of this Directive,

“labelling ” shal mean any words, particulars, trade marks, brand name, pictorial matler or symbol relating to
a foodstuff and piaced en any packaging, decurnent, netice, label, ring or ¢ollar accompanying or referring £
such fondstufs’

Article 22 3a}{1) of thet directive provides:

‘The latelling 2nd methads used must nof)

(d) be such as could miskead the purchaser to @ material degree, particularly:

a3 to the cnarsctenstics of the foodstUf and, n perticular, as to lts nature, identity, properties, composition,
guantity, aurntlity, arigin or provenance, mathad of manufacture or production;

Article 3(1) of Qirective 2000/13 provides:

'In accordanca with Articles < to 17 and subject to the exceptions contained therein, indication wf the
follow ing pariculars aione shall be compulsory on the labelling of foodstutfs:

(1) the name under which the groduct 1s sold;

(2} the Hst of ingradienis;

Article & of that directive s worded as foliows:
1. Ingradmats shall be listed in accordance with this Arbicle and Annexes I, II, 11T and I1la.

{@) “lngradient” shall mean any substance, including additives and enzymes, used in the manufacture or
preparation of a foodstuff and still oresent in tha finished product, even if in altared form,

5. The fts7 of ingredients shait include all the ingredients of the foodstuff, in descending order af weight, as
recorded &t the tma of thelr use in the manufacture of the foodstutf. It shall appear praceded by a suitdble
heading which incluces the ward “ingredients”,

5 shall be designarad by their spacific name, whore applicable, in accordance with the rules
ol 8,

&, Ingredi
laid dowr ir A
Hrowevar:

au

flavourirgs shall be desicnated in accordance with Annax 117,

/. Community provigions or, where there are none, national provisions may lay down that the name
unaer wilch o specific foodstuff is sold is o be accompariad by mention of & particular ingredient or
ingradimnts.,

Regulation (ZC) No 178/2002

Regulation {8C) No 178/2002 of the Buropean Parliarnent and of the Council of 28 January 2002 faying
down the geseral prndpies and requirements of food 13w, establishing the European Food Safety Authority
and faying down procedures inomatters of Tood cafety (03 2002 L 31, p. 1), provides in Article B thereof,
ertitled "Prot A ef eonsumers” intarests’
"1, Foeod daw shart aim a2t the protection of the interasts of consurmers and shall provide a basis for
conspemers To maks informed choces in relation {0 the foods they consume, Tt shall airn af the prevention of!
frauculant ar deceptive practives!
the adulteration of food; and
any other practiczs which may mislead the consurmer.’
Article 16 of Lhat regulation provides:
"Without prefudice to more specific provisions of food law, the labelliing, advertising and presentation of food gr
feed, inciLding tnelr shape, appearance or packaging, the peckaging materials vsed, the manner in which
they are arrénved and the setting in which they are displayed, and the information which i made available
abowt them thrcugh whatever medium, shall nob mislesd consumers”,
Grerman La s

cable to the dispute i the main proceedings (BGBL 2010 [, p. 2540 {fthe UWG') provides:

‘Examples of urisir commercial practices
A person shall oe regarded o5 acting unfairly in particular where he

file G A sers/atanedtsownl oads/lU RIS ED- T2 Iocuments. bt 45
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infringes & statutory provision that s also intended to regulate market behavicur in the interests of markat
partcipants’,

Raragrapt
‘Misleading
A person 50!
practice shall &
coutld risles:
the essernt
COMpPUSILIoN, SulBssories, =wr'thod or date of rmnufarture, dplwery ar provision, ﬁtnm for pUrpose, usus
guantity, o tion, after-ssle customer assistance, complzint handling, geographical or commoearcial origin,
the resuits 1o be expecied from their use, or the results or rmatenal features of tests carried out on the goods
ar services .’
Faragrapit 1., =z
items and arl
applicasle to b
It shall oe
general or .0
starements.

WLy of fhe UWGE provides;
\\.lﬁl\ prag,tu @5’

ce#med L be mi*‘ioadnm im i c.outdl s untruthruﬁ lnformat fon ar other 1r1formattorl wh lch
3 ks fo(lcw\u w LIF("\JITI‘-t‘dm‘E‘Z

ded "Protection ggaimst misieading practicas’, it the German Unde on foodstuffs, consurmaer
fead (Lebensmitisl- Bedarfsgeqenstanda- und Futlermitlelyesetzbuch), in the version
Chge in the rmain action (‘the LFGET, provides:

o sell foadstuffs under namas, indications or pregentations liable to rmislead and, in
.ml Lasas, to advertise those fnod“tuffg by meaans of misleading reprasentations or other
‘i’oWIrlq inoparticuler are mislesding:

in the case o & frocstuff, the use of names, indicgtions, preasentations, reprecentations or othar staternents
concarning tanistics, I particular those concerning the fype, condition, composition, amaunt,
perishadifity, mzce of manufacture, origin, of mwthod of menufacture or derivation, whicht are liable to
mislead;

i1 the main proceedings and the aquestion referred for a prefiminary ruling

1Ehe ordar for refarence that Taskanne markets 2 fryit tea under the name "Felix Himbear-
Vanille Abertzier UFeliw raspberry and vanills asventurs) (‘the fruit tea”, The peckaging far that tea
comiprises & ‘eidable carton in the form of 3 parallelepiped, containing 20 bags.

That packaging compriges a number of elemants of various slzes, colour and font, in particufar (1) depictions
of ragptacri o vaniliz flowers, (1} the indications “Frichtetee mit natlrkehen aromen” (fruit tea with
natural flavairisash and }'ruchtetee mit natlrlichen aromen =~ Himbeer-Vanille-Geschrmack” (fruit tea with
naturat fisve - FEEPRErTY-vanitta taste”) and (i} a seai with the indication 'nur natirliche Zutaten' {only
natural ingraciens’) inside a golden cirgle,

The referring court found that the fruit tea does not In fact contaln any vanilla or raspberry constituents or
Ravourings., st of ingradignts, which ts oo one side of the packaging, is as follows: "Hibiscus, appio, swaet
biackberry orange peel, rosehlp, netural flavauring with a taste of vaniila, lemon peel, natural
flavouring v ste of raspherry, blackberries, strawberry, blueberry, elderberry.’

The BUY oy T 3N action against Teskanne before the Landgericht Disseldorf (Regional Court, Dissetdorf),
submitting © heirams on the fruit tea’s packaging misled the consumer with regard to the tea's contents.
The BVY srguss that becayvse of those items, the consumaer expacts the tea to contain vanilla and raspherry
or at lezst ety ral vanilla flavouring and natural raspherry flavosring.

Consagquantiy, the BYV claimed that the Landgerichr DUsseldorf should order Toekanne, oh pain of spesc|fiad
panalties, 1o st from advertising, or causing to be advertised, the fruit tea in the course of business. In
addition, the SV sought sgimbursement of the costs of the ketter of formal notice which ft had sent,
amounting o EJR 2040,

By judgment 6 March 20137, the Landgericht Dissaeldort wonald that action.

Toskanne i 21 gppedl and the Obearlandasgericht DUsseldorf (the Higher Regional Court, Ddsseldor) set
aside that jldgmant by juogment of 19 February 2013 and dismissed the BVY's application, That court heid
that thers nac teen no misfeading of the consurmer elther within the meaning of Paragraph 4{11) of the
UWG, in cordunciion with Paragraph 11()), second sentence, paint L, of the LEGRE, or 35 provided for In

The dispuce
Itis appare

Paragrach T sentenve and second sentence, point 1, of the UWG,

The Obtwria: eldorf found that, n accordance with Directive 2000/13, those provisions of the
UWE and the U were to be interpreted Lry reference to the expactations of the average consurmer. [n the
presert Do it s Clear from the fryit Lea’s fiet of ingredients, printed on the packaging, that the natural

nave (e taste of raspbarry or vanilla, That list thus expresses, in @ manner free from doubt,
flavourings used are net obtained from vanilla and respberriss but only taste like them, In
ne case-law of the Court of lustice, corrert and complete information provided by the list of
g censtitutas sufficent grounds on which to rufe cut the existernce of any mislkading

Havourings ws;

mqr@dreﬂnf‘*
of mnw o
j8ht &0 appaal on a point of law ogainst that judgment before the Bundesgerichishof (the
1ehice),

Uarates that the repeated eye-catehing depictior of raspberries and vanilla flowars on the
ing, the similarly repeated indication "mit natdrlichen Arpmen’ (Cwith natural flavourings”)
noof & seal featuring the words nur natdrliche Zutater” Conly natural ingredients’) sUggast
3T Rhat ez iy n part determined oy flavours abtained frorm raspbearries and vanilla flowers, The

fruit Lee's
and the
ihat the oz
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therefare prasentad in s0Ch 3 way &% to be capable, even in the case of & reasonably well-informed
and reascrably onsarvant and Circumspect consurmner, of creating 2 falsa impression as to its composition. Tha
pregentatics of the frul tea 5 also such as to dissuade the consumer from taking note of the list of
ingredients (reorocuced = in much smaller print = on the produect packaging), which sets out the true state
of affairs,

The raferring coutt considers that, in the light of recitals € and B in the preamble to Directive 2000413, the
fabefiing of wia ed and methods used are such as could mislead the purchaser within the meaning of
Article 20504z of that directive,

In those mstances, the Blundesgerichishaf decided to stay the procesdings and to refer the folfowing
guastion to aurt Tar a preliminary ruling:
or the labelling, presentation and sdvertising of foodstuffs to give the impression, by means
srorce, aescription or pictorial represantation, that = particular ingredient is present, oven
il Eal s not in fact present and this iz apparent solely from tha bst of ingredients provided
far under Articiz 3010 {2) of Directive 2000/13/8C%"

The question refarred for 3 preliminary ruling

By its guasuon, the referring court asks, i zssence, whether Articles 2(L)(a)(l) and 3(1}2) of Directive
2000/13 o 2 nterpretad as precluding the labeiling of a foodstuff and methads used for the labeliing
from giving the imipression, by means of the apprarance, description or pictorial representation of a particular
tngredient, T 1Al ingredient s prasent, even though it is not in fact present and this is apparent soigly
from the (st o7 ingredients on the foodstuff's packaging,

In the prase-i fase, first, the frolt teas packaging includes, in particular, depictions of raspberrias and vaniiia
flowers, tha sdications “Frichtetee mit matdrlichen aromen’ (fruit tea with patural flavourings’y and
‘Frachteteo it natilrlichen aromean - Himbeer-Vanille-Geschmack” (fruit tea with natural fisvourings -
raspherry-vaniia taste’) as well as a seal with the indication ‘mur natGrliche Zutaten’ {fanly natural
ingrediants”.

Secondly, zcl:
Directive F{0

cing to the list of ingredients on ane side of the packaging, as provided for in Article 3(1)(2) of
12, which 12 agresd to be correct and complete, that tea contains natural lavourings with the
rasle of vz and 'tasra of raspberry’. It iz therafore estzblished that the tea does not contain natural
ingredients “ront venila of raspherry or favouring obtained from them.

In the ma pcifgs, the question iz therefare whether the tabelling of the fruit tea is such as could
mislead e \axer inasmuch as it gives the imprassion that it containg raspberry and vanilla-flower or
flavounnygs chizined from those ingradignts. aven though such eonstituants or flavourings are not present in
that tes.

As staten
inform andg
chargctenstgs
thea facts,

in thet ra
labelling
Ccharacie

L

yracitals 8 and § of Diractive 2000713, tha prime consideration of that directive is the need to
oiel the consumer, with the detailed lzbefling, In particular giving the exact nature and
v goods, therefore having {o enable the cansumer to make hig cholee in full knowladge of

Article 201)(a)iy of Dirsctive 2000/13 provides, echeoing recital 14 of that directive, that the
cerneds used must not be sueh as could mislead the purchaser, particularly as to the
@ foodstufl and in particular, as to its nature, identity, properties, composition, guantity,
durability, o~y or provenegnce, method of manufacture or pradection,

Consaquenty, Article 201 a)(i} requires that the consumer have correct, neutral and ebjective information
that does mx misizsd him (see, to that effect, judoment in Cornmission v Jtaty, C-47/09, EUC2010:714,

paragrapn 375,

Teamust B what, se set put in Article 16 of Requiation No 178/2002, without prejudice to more specific
provisions oY food law, the fabelling, advertising and presentation of food o feed, ncluding their shaps,
appesrance oo Jec<sgng, the packaging materials used, the manner v which they are arranged and the

setling 1 wihh they aee digplayad, and the information which is made available about them through
whatover m 2T must not mislead consurmers,
Although tivae 2000/12 is a mare specific provision of food law, within the rmeaning of Article 16 of

LIE00E, Article 16 of that regulstios, read in corjunction with Artlele 8 thereof, restates
;o of food cannot mislead,
tna a reply to the referring court, it must be recalled that, as a general rula, it is not for the
LrRUNENT o tha division of furisdiction between the EU Courts and national courts, to rule on
ztnar the labelling of certain products is likeiy to rislead the purchagser or consumer or to
20 R sRiee Jdegoription is potentially misleading, That task g for the national court. When
iany raling on a reference, however, the Court of Justice may, in appropriate cases, give
s guklange to the nationa!l court in its deosion (see, in particular, judgments in Geffroy,
DOG430, peregraphs 1 1o 20, and Sever, C-446/07, BLLC2009:530, paragraph &0),
S casacity of helling to mislead, the national court must 0 essence take account of the
fens, i light of thar labaelling, which an average consumer whe is reasanably well inforrmed,
zervant ard circumspect nas, 85 to the angin, provenance, and guality associated with the
[ point being that the consumear must not be misled and must not be inducad to believe,
e peatuct Mas &0 orgin, provenance or quality which are other than genuine (see, to that

Hegulador Ao
fhat the i3
So far a5 Cov
Lourt of
thi guesst
derarming
giving a gri
further ¢
L3665
e o
presumac &
BN regoson:
foousiuT,
inearresty T
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s in Severd, C-446/07, ELLC 009530, paragraph 81 and the case-law cited),
In that regard, it is apparent from the case-taw thar the Court has acknowledgad that conzurmers whaose
purchasine mons depend on the composition of the products in question will first read the st of
ingradients, the display of which is required by Artlcle 3(1)2) of Directive 2000/13 (see, to that effact,
judgmentss it Lommission v Garmany, &51/94, EUICI1995:352, paragraph 34, and Darbg, (2455798,
EU:C 200 C:
However, tie fact that the list of ingredients 5 displaved on the packaging of the goods at issue in the main
proceedings dues not in itseif exclude the pozsibdity that the laballing of those geeds and methods used for i
may Le 5UCh ki 1o mislead the purchaser within the rnaaning of Article 2(1)(a)(i) of Directive 2000/132,
definad in Article 1(3)a) of that directive, & composed of any words, particulars, trade
ne, pictorial matter or symbol relating to ¢ feodstuflf and placed on its packaging. Some of
iy i pragtice be misleading, erroneous, ambiguous, contradickary or incomprehansible,

affant, fucigr

those itern

[n that ca hie list of ingredients, evan though correct and camprehansive, may in some situations not ke
capatte of correciing sufficiently the consumers errongous or migleading impression concerning  the
Characterst; a fondstuff that srems from the other itams comprising its labeifing,

g the iadelling of a foodstuff and methods used for the labelling, taken as a whole, give the
a parbicular ingredient is present in that foodstuff, even though that ingredient is not in fact

Therafo e
IMpression

nresent, 5 g 15 such 28 could misiead the purchaser as to the tharacteristics of the faodstuff,
Inthe e Tis for the referring court to carry oug an overall @xamination of the varous items COMPriging

the fralt toas akeling in order to determine whether an average consumer who is regsonably wall informeg,
and reasariasy observeant and circumspect, may be misled as to the presence of raspherry and vanila-fiowear
“rgs sbtained from those ingradients,

of thet exammation, the referring court must in particular take into account the words ang
g well as the ncation, sire, colour, font, lenquage, syntax and punctuation of the various
ruit lea’s packaging,
s foreuning considarations, the answar to the question referred Is that Articies 2{1)(2)0) and
32 of L 2 2000713 must be interpreted as precluding the labelling of a fondstuff and methods used
for the from giving the impression, by means of the appearance, description or pictorial
reprasentation of a particeler ingredient, that that ingredient is present, aven though it is not i fact present
and this & sowirent soieiyv from tha list of ingrediants on the fopdstui’s packaging.

Costs

SJince these wrozeecings are, for The parties to the main proceedings, a step in the action pending before the
natiora o the decision on costs 15 a matter for that court. Costs incurred in subrnitting observations tg
tho Court, ¢ the costs of those parties, are not recoverable,

On those o iz, the Court (Ninth Chamber) hereby rules;
Artlele= 2( 21 23{i) and 3(1)(2) of Directive 2000/13/EC of the European Parliament and of the
Cauncil of 20 March 2000 on the approzimation of the laws of the Member States relating to the
labelling, presentation and edvertising of foodstuffs, as amended by Regulation (EC)
Mo B86/20¢0 of the Furopean Parliament and of the Council of 18 June 2008, must be
interpreted sz precluding the labelliing of a foodstuff and methods used for the labelling from
giving the iwpresslon, by means of the appearance, description or pictorial representation of a
particular ingrediant, that that ingredient is present, aven though it is not in fact prasent and this
s apparent sclaly from the list of ingredients on the foodstuff's packaging.

[Signatu s

In the jigat o

Zarmnah.,

il AJBer s/atas oI awnioadsd s URIAY: 2 % Sl aournints himi o



